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MCI Telecommunications Corporation (MCI) hereby replies to

the Opposition filed by US West Communications, Inc. (USWC) to

MCI's Application for Review of the Common Carrier Bureau's

Designation Order in this proceeding (USWC Designation Order) ,11

which Application was filed on December 8, 1994. Contrary to

USWC's view of the law, this investigation of its ONA tariffs is

subject to the basic requirements of the Communications Act, the

Administrative Procedure Act and the U.S. Constitution. For the

reasons explained in MCI's December 8 Application for Review,

which US West has not deigned to answer substantively in its

Opposition, those legal requirements preclude the type of secret

ratemaking authorized by the confidentiality procedures of the

USWC Designation Order. Those procedures must therefore

immediately be modified in the manner requested by MCI in order

to assure a fair, meaningful investigation.

No. of CCIlI80 IllC'd elil'
UstASCOe·

11 Order Designating Issues for Investigation, Open Network
Architecture Tariffs of US West Communications, Inc., CC Docket
No. 94-128, DA 94-1236 (released Nov. 8, 1994).
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US!C'. Pailure to Rebut Mel'. Arquaent.

For the most part, USWC states that MCI is raising the same

issues here as it did in the ONA Tariff Investigational and that

those issues were settled in the SCIS Disclosure proceeding. 11

For the reasons stated, however, in MCI's Petition for

Reconsideration of the SCIS Disclosure Review Order, attached as

Appendix A to MCI's December 8 Application for Review, the SCIS

Disclosure orders were wrongly decided, and the same reasons

require modification of the redaction and confidentiality

procedures of the USWC Designation Order. USWC has failed to

rebut any of MCI's arguments or to explain why any of them would

not be equally applicable to this ONA tariff investigation.

USWC tries to raise only one substantive point -- namely

that the legal rights MCI asserts as to adequate access to data

on which the FCC relies do not apply to tariff investigations.!1

USWC, however, appears to have confused initial challenges to

tariff filings! such as petitions to reject or to suspend and

investigate! with the "full hearing" that the Commission may

conduct, either in response to such a petition or on its own

al Open Network Architecture Tariffs of Bell Operating
Companies, CC Docket No. 92-91, Order, 9 FCC Red. 440 (1993) (ONA
Final Order), pet. for recon. pending (filed Jan. 14, 1994).

11 Commission Requirements for Cost Support Material To Be
Filed With Open Network Architecture Access Tariffs! Memorandum
Opinion and Order! 7 FCC Red. 1526 (CCB 1992) (SCIS Disclosure
Order), aff'd, Order, 9 FCC Red. 180 (1993) (SCIS Disclosure
Review Order)! pet. for recon. pending (filed Jan. 14, 1994).

USWC Opp. at 2-4.
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motion, concerning the lawfulness of a tariff under Section

204(a) (1) of the Communications Act, 47 U.S.C. § 204(a) (1). The

cases USWC cites address only petitions challenging tariff

filings or other non-final agency actions, rather than full-blown

tariff investigations. Parties challenging tariffs initially do

not necessarily have full rights to all of the underlying cost

support data because the Commission's decision to allow a tariff

to go into effect is not a finding that the tariff is lawful, nor

is it a final order. See Aeronautical Radio, Inc. v. FCC, 642

F.2d 1221, 1234-35 (D.C. Cir. 1980), cert. denied, 451 U.S. 920

(1981) (Aeronautical Radio). Since no final rights or

liabilities are determined by a decision allowing a tariff to go

into effect, it may be argued that no due process rights are

implicated in a denial of access to some cost support materials

underlying such a tariff.

Once the Commission has decided to conduct a "full hearing"

under Section 204, however, the stakes are much greater. Such a

hearing results in a "final," appealable order as to the

lawfulness of a tariff, just "as would be proper in a proceeding

initiated after" the tariff had gone into effect. V The

distinction between an initial challenge to a tariff and a full

hearing concerning the lawfulness of a tariff, to which the right

of judicial review and other procedural rights attach, was

§./ See Sections 204 (a) (1) and 204 (a) (2) (C), 47 U.S.C. §§
204 (a) (1), 204 (a) (2) (C) .
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explained in Papago Tribal Util, Auth. v. FERC, 628 F.2d 235

(D.C. Cir.), cert. denied, 449 U.S. 1061 (1980) (cited in

Aeronautical Radio, 642 F.2d at 1234):

The quintessential reviewable order ... is a final
determination by the Commission concerning the
justness and reasonableness of the rate filing.
Such a determination, generally made after a lengthy
hearing during which all relevant legal and factual
questions are aired, disposes of all significant
disputed issues in the case on their merits and
fixes the obligations of the parties. The decision
to accept a rate filing, in contrast, is undeniably
interlocutory. Acceptance of a filing decides
nothing concerning the merits of the case; it merely
reserves the issues pending a hearing. il

Moreover, because the end result of a tariff investigation is a

final, reviewable order on the lawfulness of a tariff filing, the

Commission has held that the findings in such an order are

binding on subsequent complaint cases challenging the same tariff

revisions .11

USWC has not explained why the procedural requirements set

forth in MCI's December 8 Application for Review and the

Appendices thereto do not apply to a "full hearing" resulting in

a "final order" as to the lawfulness of a tariff, which order may

be binding in subsequent complaint cases. USWC attempts to

distinguish the cases Mcr relies on by characterizing them as

V 628 F.2d at 239-40.

11 See Viacom International, Inc. and Cable Health Network,
Inc. v. RCA American Communications, Inc., File No. E-83-19, 4
FCC Rcd. 8212 at 1 5 (1989), aff'd sub nom. Showtime Networks,
Inc. v. FCC, 932 F.2d 1 (D.C. Cir. 1991).
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cases that address "reasoned decisionmaking in the context of a

rulemaking and an administrative hearing, ,,!/ as if that made

them different from this tariff investigation. USWC has failed

to explain why the procedural rights attaching to "an

administrative hearing" do not attach to this administrative

"full hearing." As explained at pages 6-8 of MCI's Reply to

oppositions to its Petition for Reconsideration of the aNA

Investigation Final Order, attached as Appendix G to its December

8 Application for Review, the procedural requirements for

"reasoned decisionmaking," to use USWC's phrase, apply fully to

tariff investigation hearings. The Commission therefore may not

rely on any data in such a hearing that was not made available to

opposing parties. See U.S. Lines, 584 F.2d at 533-43. See also

Sea-Land Service, Inc. v. FMC, 653 F.2d 544, 551-52 (D.C. Cir.

1981); Home Box Office, Inc. v, FCC, 567 F.2d 9, 55 (D.C. Cir),

cert. denied, 434 U.S. 829 (1977); American Lithotripsy, 785

F.Supp. at 1036.

Conelu.ion

USWC having essentially defaulted on its obligation to

respond to MCI's December 8 Application for Review, the latter

should be granted and the USWC Designation Order modified to

!/ USWC Opp. at 3, citing American Lithotripsy Society v.
Sullivan, 785 F. Supp. 1034 (D.D.C. 1992) (American Lithotripsy),
and U.S. Lines, Inc. v. FMC, 584 F.2d 519 (D.C. Cir. 1978) (~
Lines) .
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allow MCI and other parties adequate access to USWC's SCM cost

model and all other data supporting its ONA tariffs.

Respectfully submitted,

MCI TELECOMMUNICATIONS CORPORATION

By:

Its Attorneys

Dated: January 5, 1995



CERTIFICATE OF SERVICE
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REVIEW, were served this 5th day of January, 1995, by first-class
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Karen E. Dove



Kathleen Wallman
Chief, Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Geraldine Matisse
Acting Chief, Tariff Division
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

David Nall
Senior Attorney
Tariff Division
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

James F. Britt
Bell Communications Research
LCC 2E-243
290 West Mt. Pleasant Ave.
Livingston, NJ 07039

Robert B. McKenna
Laurie J. Bennett
US West Communications, Inc.
1020 19th Street, N.W.
Suite 700
Washington, D.C. 20036

James S. Blaszak
Charles C. Hunter
Gardner, Carton & Douglas
1301 K Street, N.W.
Suite 900 - 1st Tower
Washington, D.C. 20005

J. Scott Nicholls
Roy L. Morris
Allnet Communications Services, Inc.
1990 M Street, N.W.
Suite 500
Washington, D.C. 20036

Richard E. Wiley
Michael Yourshaw
William B. Baker
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

David P. Condit
Peter H. Jacoby
Edward A. Ryan
American Telephone & Telegraph Co.
295 North Maple Ave.
Room 3244J1
Basking Ridge, NJ 07920

Daryl L. Avery
Peter Wolfe
Public Service Commission

of the District of Columbia
450 Fifth Street, N.W.
Washington, D.C. 20001

Michael J. Ettner
General Services Administration
Personal Property Division
18th & F Streets, N.W.
Room 4002
Washington, D.C. 20405

Leon M. Kestenbaum
US Sprint Communications Company

Limited Partnership
1850 M Street, N.W.
Suite 1110
Washington, D.C. 20036

Peter A. Rohrbach
Karis A. Hastings
Hogan & Hartson
555 13th Street, N.W.
Washington, D.C. 20004

Randall B. Lowe
John E. Hoover
Michael R. Carper
Jones, Day, Reavis & Pogue
1450 G Street, N.W.
Washington, D.C. 30005

Paul DeJongh
Northern Telecom, Inc.
P.O. Box 13010
Research Triangle Park,

NC 27709-3010

L. Michelle Boeckman
Ericsson Network Systems
730 International Parkway
Richardson, TX 75081

Albert Halprin
Stephen L. Goodman
Halprin & Goodman
1301 K Street, N.W.
Suite 1020 East
Washington, D.C. 20005

William C. Sullivan
Southwestern Bell
1010 Pine Street, Room 2305
St. Louis, MO 63101

JoAnn Goodard Riley
Federal Regulatory Relations
Pacific Telesis
1275 Pennsylvania Ave., N.W.
Suite 400
Washington, D.C. 20004



Floyd S. Keene
Ameritech
2000 West Ameritech Center Dr.
Room 4H64
Hoffman Estates, IL 60196-1025

William B. Barfield
BellSouth
1155 Peachtree Street, N.E.
Room 1800
Atlanta, GA 30367

Mary McDermott
NYNEX
120 Bloomingdale Road
White Plains, NY 10605


